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LOSS OF SOCIAL ENJOYMENT ARISING 
OUT OF BREACH OF CONTRACT AS 
SPECIAL DAMAGES IN CONTEMPLA- 
TION OF PARTIES. 





The Supreme Court of Michigan held 
that where a lady purchased a ticket for an 
ocean voyage in a personally conducted tour 
and shipped her trunk to the pier in New 
York, fully apprising the carrier- of her 
purpose, it became liable for failure to de- 
liver the trunk in time, for the mental 
trouble over loss of social enjoyment she 
suffered on the trip. 

The court was equally divided on this 
question and the judgment of the lower 
court was affirmed. McConnell v. Express 
Co., 146 N. W. 428. 

The four members of the court against 
affrmance thought that plaintiff was en- 
titled to recover only for the physical suf- 
fering occasioned by the breach and dam- 
ages to the feelings and mental suffering oc- 
casioned by the loss of social enjoyment 
were not within the contemplation of the 
parties. 

The plaintiff had testified she was not sea- 
sick on the voyage, which caused the af- 
firming opinion to say that: “It also may 
be asserted that for people who are good 
sailors, one of the chief advantages of the 
journey is the ability to be comfortably 
clothed and reclining in an easy chair, or 
walking about the deck, be able to fill the 
lungs with ozone and to feel the tang of the 
salt sea in the nostrils and throat, and to 
watch the ever changing procession of the 
waves and the clouds and the color effects 
upon the sea and sky. It would add, also, to 
the enjoyment of a cultivated, normal per- 
son to be able to exchange greetings and so- 
cial amenities with other normal cultivated 
people, who are sure to be present upon a 
Cunarder.” 

The opinion goes on at some length in 
this vein, the deprivation of all these things 








being that as the lady’s trunk was left be- 


hind she must 
“Let concealment, like a worm in the bud 
Feed on her damask cheek.” 


The affirming opinion refers to many tele- 
graph cases showing mental trouble from a 
telegram not being delivered, a case where 
a carriage had been engaged to convey a 
bridegroom to a wedding ceremony, the ex- 
pulsion of a ticket purchaser from the line 
where she was, at a bathing resort, none of 
which seem to us to cover a case of this 
kind, 

Indeed if this sort of case is to come with- 
in the rule of mental anguish from the 
breach of a contract, we do not see but the 
rule of contemplation of damages is with- 
out any limit at all. 

The plaintiff here is pictured as “an in- 
telligent woman past middle life, just recov- 
ering from an illness, who had planned long 
in advance an ocean voyage. Knowing 
from previous experience the advantages 
she might reasonably expect from it, plan- 
ning in great detail for a wardrobe and 
other articles which would supply her ne- 
cessities and provide for her comfort and 
pleasure.” Must a carrier in a contract 
such as was entered into this case go into 
all of these things in merely engaging to de- 
liver a trunk for a passenger in time for 
her trip? 

Must it consider whether it was dealing 
with one who could not enjoy “the tang of 
the salt sea in her nostrils” unless she were 
correctly dressed or may it suppose that 
one out for a pleasant voyage is going 
to have it whether she have the clothes for 
the occasion or not? 

To refer to cases where sorrow inter- 
venes from the breach of a contract, a court 
puts itself on ground where the common ex- 
perience of mankind sustains it. But whea 
it gets down to chagrin and disappointment 
over the loss of social pleasure, which one 
person would bear with philosophical pa- 
tience and another would exaggerate into a 
mountain of woe, gets us into a region of 
doubt and difficulty, where temperaments 
are the rule of damages. With tempera- 
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ments hardly may it be supposed the carrier 
has any acquaintance. 


The trouble with this kind of ruling is, 


that notwithstanding every one is on an 
equality in demanding service such as was 
contracted to be given in this case, the court 
divides its customers into classes opposed 
to that very equality. 

It seems especially true that when peo- 
ple go to traveling highly. sensitive organ- 
isms must mix with hoi polloi and take the 
jolts and pushing and scrambling in a good 
natured way. They are supposed to be 
away from their exclusive environments, if 
our law recognizes anything of that sort, 
and to take their chance and if their sensi- 
tive souls need to be guarded, they should 
stay at home. We do not. believe in 
aristocratic notions finding a basis for dam- 
ages in our law. The lady in this case 
should be supposed to have to put up with 
her deprivation in an American way, and a 
lesson in the doing of this might have 
brought her more pleasure on her trip, than 
had she been able to have responded to the 
utmost to “the social amenities of other 
normal cultivated people.” At all events, 
why should it be said that the carrier 
knew she set so very much store by all of 
these amenities? 

We think that whenever we get into ques- 
tions of this nature we get into exceptional 
atmosphere, and that all that a public carrier 
should be bound for would‘ be what a nor- 
mal American would suffer under the same 
circumstances, and not a highly sensitive 
person trusting herself alone on a long 
personally conducted tour. 








NOTES OF IMPORTANT DECISIONS. 





HOSPITALS—NON-LIABILITY FOR ACTS 
OF PHYSICIANS AND NURSES.—The New 
York Court of Appeals in an opinion reported 
in 51 N. Y. Law Journal, 367, holds that physi- 
cians and nurses are not servants of a hospi- 
tal maintained as a charitable institution. 
Schloendorf v. The Society of the New York 
Hospital, 104 N. E. —. 

In this case an operation was performed in 
a case where the patient testified, that she 








agreed to an ether examination only and while 
she was under the influence of the ether an 
operation was performed, from which she suf- 
fered serious consequences. There was a suit 
against the hospital and a verdict was directed 
in its favor. It was said that the relation of 
master and servant does not exist between the 
hospital and its physicians. 

So far as the hospital was concerned, it was 
said: “The defendant undertook to procure for 
this plaintiff the services of a physician. One 
or both of these physicians (if we are to credit 
the plaintiff’s narrative) ordered that such an 
operation be performed on her in disregard of 
her instructions. The administrative staff of 
the hospital, believing in good faith that the 
order was a proper one and without notice to 
the contrary gave to the operating surgeons 
the facilities of the surgical ward. The wrong 
was not that of the hospital; it was that of 
the physicians, who were not defendant’s ser- 
vants, but were pursuing an independent call- 
ing, a profession sanctioned by a solemn oath 
and safeguarded by stringent penalties.” 

In answer to the claim that plaintiff informed 
a nurse that she did not consent to an oper- 
ation, it was said: “It is true, I think, of nurses, 
as of physicians, that in treating a patient they 
are not acting as the servants of the hospital. 
The superintendent is a servant of the hospital; 
the assistant superintendent, the orderlies and 
the other members of the administrative staff 
are servants of the hospital. But nurses are 
employed to carry out the orders of the physi- 
cians, to whose authority they are subject. The 
hospital undertakes to procure for the patient 
the services of a nurse. It does not under- 
take through the agency of the nurses to ren- 
der those services itself.’ 

For the proposition that a physician is not 
the servant of the hospital, cites a recent Eng- 
lish case very much in point. Hillger v. St. 
Bartholomew’s Hospital, 1909, 2 K. B. 602, and 
several American cases bearing close analogy. 

The opinion is also interesting as distinguish- 
ing between a pay patient and one cared for 
as a charity patient, holding in this case that 
what was paid was not sufficient as full com- 
pensation but only a contribution to keep the 
work going on. The learned editor of N. Y. 
Law Journal in commenting on the case, calls 
attention to a Nebraska decision which holds 
that even if a patient pays full price the law 
is the same. 

The opinion in its distinction between phy- 
sicians and nurses and the administrative staff 
of a hospital appears sound, though the hospital 
at least ought to have some measure of re 
sponsibility in the selection of physicians and 


the calling in of nurses, unless all of these 
are chosen by the patient. 
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HOLDING -PUBLIC MEETINGS IN 


THE STREET. 





Highways—and therein are included 
streets and sidewalks of cities and towns— 
are primarily for the use of the public in 
passing from one place to another, as well 
as for owners of property abutting thereon 
as having a right of passageway thereto as 
well as those persons visiting them, either 
on business or pleasure, to gain ingress 
thereto or egress therefrom. No one has 
the’ right to permanently appropriate a high- 
way to his own exclusive private use; nor 
has any number of persons to so use it. 
Under the English law these public pas- 
sageways are known as the “King’s High- 
ways,” because they are opened by the au- 
thority of the king, though, in early times, 
maintained in a way by the local parishes. 

3ut the term was seldom applied to streets 

in a city, for that was usually opened and 
always controlled by the municipal author- 
ities. But by whomsoever they were open- 
ed or by whatever authority, it has always 
been an indictable offence to permanently 
obstruct them. 

Temporary Obstruction—From the law 
of necessity, it has always been regarded 
lawful for an abutting property owner to 
maintain a temporary obstruction of a 
street, if sufficient passageway was left to 
accommodate the public. Such is the case 
of a lot owner in a city building a large 
structure on his lot where it becomes neces- 
sary to temporarily lay timbers in the street 
preparatory to its use in the building, when 
his lot is not of sufficient size to enable him 
to lay the timber on the lot; or where he 
builds sheds over the sidewalk to protect 
the public from articles that may fall from 
the structure being built. So a merchant 
may temporarily deposit his goods in the 
street, preparatory to taking them into the 
store, not leaving them there an unnecés- 
sary length of time and not preventing the 
public using the street, though such public 
may be to some extent temporarily incon- 
venienced. The Supreme Court of Illinois 
has very well stated the rule on this point: 





“The owners of lots bordering on streets or 
ways,” says the court, “have the right to 


make all proper and reasonable use of such - 


part of the street for the convenience of 
their lots, not inconsistent with the per- 
manent rights of the public to the use of the 
street in all its parts.”* 

In another case the same court said: 
“Placing building material in the street pre- 
paratory to building on the !and is not un- 
lawful if the street is not improperly, ob- 
structed if the materials are removed with- 
in a reasonable time. The delivery of mer- 
chandise, fuel, or other supplies at business 
or other lands on a street is a necessary in- 
cident to the use of a public highway. The 
streets of a city would be of comparatively 
little use if merchants could not deposit 
their goods in them temporarily in the 
transit to the storehouse. A merchant may 
use and temporarily obstruct the street and 
sidewalk in front of his premises for load- 
ing and unloading goods, when not re- 
strained by ordinance, if he does not un- 
necessarily or unreasonably interfere with 
the traveling public.” “The extent of the 
right thus to interfere with the public’s 
free use of the sidewalk depends upon the 
necessity. of the case so far as the indi- 
vidual is concerned and the reasonableness 
of the use against the public.” 

“Tt is true,” said the Supreme Court of 
Pennsylvania in an early case, “that neces- 
sity justifies actions which would otherwise 
be nuisances. It is true, also, that this ne- 
cessity need not be absolute—it is enough 
if it be reasonable. No man has a right to 
throw wood or stone into the street at pleas- 
ure, but, inasmuch as fuel is necessary, a 
man may throw wood into the street for the 
purpose of having it carried to his house, 
and it may be there a reasonable time. So, 
because building is necessary, stone, bricks, 
lime, sand and other materials may be 
placed in the street, provided it be done in 
the most convenient manner.’”® 


(1) McCormick v. South Park Comrs., 150 Ill. 


516, 37 N. E. 1075. . 

(2) Tolman & Co. v. Chicago, 240 Ill. 268, 88 
N. E. 488, 16 Ann. Cas. 142. 

(3) Commonwealth y. Passmore, 1 S. & R, 
$17. 
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The Court of Appeals of New York, in 
speaking of the right of an abutter to tem- 
porarily occupy the street adjacent to his 
lot, said: ‘Two facts must, however, ex- 
isc to render the encroachment lawful: (1) 
The obstructions must be reasonably neces- 
sary for the transaction of business; (2) it 
must not unreasonably interfere with the 
rights of the public. The founda- 
tion upon which the exception seems to act 
is, that it is better for the public to suffer a 
slight inconvenience than for the adjacent 
owner to sustain a serious loss. Any un- 
necessary or unreasonable use of the street, 
however, is a public nuisance.” 


It should also be noted that it is not suf- 
ficient, to come within the exceptions, that 
the obstructions are necessary with refer- 
ence to the business of the person who 
maintains them; but they must also be 
reasonable with reference to the rights of 
the public.® 


Law of Necessity—lIt will thus be seen 
that the right of an abutter to occupy the 
street in front of his lot temporarily arises 
practically out of the law of necessity, 





a 
necessity which is more pressing than the 
inconvenience the public will experience by 
its existence: and one which if not per- 
mitted would cast upon the lot owner a 
greater loss than the public would suffer if 
he be permitted to occupy the street with 
his materials. In the case of rails of a 
street car company laid in a street the ben- 


(4) Flynn v. Taylor, 127 N. Y. 
436, 24 i Ri A 


596, 28 N. E. 
556. 

(5) Callanan y. Gilman, 107 N. Y. 360, 14 N. 
E. 269; 1 Am, St. 831. The following cases also 
cover the principles announced in these several 
quotations: Chicago v. Robbins, 2 Black 418, 17 
L. ed. 298; Clark v. Fry, 8 Ohio St. 358, 72 Am. 
Dec. 590; Van O’Linda y. Lathrop, 21 Pick. 292, 
32 Am. Dec. 261; Mallory y. Griffey, 85 Pa. St. 
275: Hundhauser y. Bond, 36 Wis. 29; Raymond 
v. Keseberg, 84 Wis. 302, 54 N. W. 619, 19 L. R. 
A. 643; Rex v. Ward, 4.Ad. & El. 405, 31 E. C. L. 
92; Rex. v. Jones, 3 Camp. 230: Welsh v. Wilson, 
101 N. Y. 254, 4 N. E. 633, 54 Am. Rep. 698; Hal- 
sey v. Rapid Transit St. R. Co., 47 N. J. Eq. 380, 
20 Atl. 859; Tompkins v. North Hudson R. Co., 
63 N. J. L. 322, 43 Atl. 885; Mathews vy. Kelsey, 
58 Me. 56, 4 Am, Rep. 248; Jochem vy. Robinson, 


66 Wis. 638, 29 N. W. 642, 57 Am. Rep. 298, and 
72 Wis. 199, 39 N. W. 383, 1 L. R. A. 178. 





efit to the public is greater than the incon- 
venience to it; and besides the rails of ne- 
cessity must be laid there, because there is 
no other place they can be laid so the public 
can be accommodated. 


No Absolute Right of Public to Unob- 
structed Street—TIn an Illinois case it was 
well said: “The public has a permanent 
right to the use of the public street in all 
its parts. That right is the right of all per- 
sons to pass over it freely and without im- 
pediment whenever they have occasion. The 
right is not; however, an absolute right in 
every person at all times. It is subject to 
such incidental and temporary or partial 
obstruction as manifest necessity may re- 
quire. The use of the street by one person 
or company of persons passing along it in- 
terposes an obstruction to any other person 
or persons occupying the same part of the 
street at the same time, for the same pur- 
pose. Large numbers of persons using 
the street merely for passage on foot may, 
frequently do, impede the free and unin- 
terrupted use of the street by other large 
numbers going in different directions or de- 
siring te go faster or slower. The stopping 
of persons on the sidewalk or vehicles 
in the street for any temporary purpose 
interferes with the free use of the sidewalk 
streets by street cars and railroads interferes 
with such use by other vehicles and by foot 
passengers. The right of a person using a 
street for which a railroad has been law- 
fully constructed is the same as that of the 
railroad company, but he must submit to 
the obstruction caused by the trains of the 
latter. The public right to the unobstructed 
use of the street in all its parts is, therefore 
not absolute but relative.”® 

Liberty of Speech.—But the obstructions 
we have been discussing are very different 
from the obstructions of a street by causing 
a crowd to gather in it for political or relig- 
ious or other purposes. Such a gathering is 
not one of necessity ; for it can be held read- 
ily elsewhere, perhaps, in a crowded city, not 
without cost, or it could be held in tlie stree* . 


2 


(6) Tolman & Co. v. Chicago, supra. 
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but there is no such imperious necessity in 
such an instance as there is to lay timbers 
in the street when building a structure on 
an abutting lot. It has been claimed that 
as the constitution guarantees the right of 
free speech and the right of the people to 
peacefully assemble to discuss political or 
religious or other like questions, this gives 
them the right to assemble in the sireets for 
that purpose ; but this is a misapplication of 
the privileges thus guaranteed. There is 
no necessity why such gatherings or meet- 
ings should be held in a street, such as is 
the case of the laying of timbers in it. 


King v. Moore.—This is one of the early 
English cases, and it was decided in 1832. 
Moore was indicted for having gathered a 
crowd in a public highway which obstructed 
the passage of travelers. The charge was 
that he kept certain inclosed lands near the 
highway for the purpose of persons fre- 
quenting them for rifle shooting and to 
shoot pigeons with firearms; and that he 
unlawfully and injuriously caused divers 
persons to meet and frequent there, and 
permitted, suffered and caused a great num- 
ber of idle and disorderly persons, armed 
with guns and firearms, to meet and as- 
semble in the streets, highways and other 
public places near and about such premises, 
who discharged firearms and made a great 
noise, disturbance and riot, by means of 
which the king’s subjects were disturbed 
and put in peril. The evidence did not, 
however, show that these people gathered 
in the street or highway ; but it is quite evi- 
dent that the conduct of those gathering 
rear the accused’s premises so conducted 
themselves in the use of firearms as to en- 
danger passersby, and, in a way, impede its 
free use. 


It was contended that the persons thus 
gathering were the offenders and not the 
defendant; but the judge, without saying 
they were or were not, held that the accused 
was rightfully convicted, having violated 
the law. “The defendant asks us to allow 
him,” said Lord Tenterden, “to make a 
profit to the annoyance of all his neigh- 





bors: if not, it is said we shall strain the 
law against him. If a person collects to- 
gether a crowd of people to the annoyance 
of his neighbors, that is a nuisance for 
which he is answerable. And this is an old 
principle. Here the defendant invited per- 
sons on his own ground to shoot pigeons. 
The effect of this is, that idle people collect 
near the spot: they tread down the grass 
of the neighboring fields, destroy the place, 
and create alarm and disturbance. It is 
not found that the defendant has attempted 
to prevent their so collecting. He has, in- 
deed, had them driven off his own ground, 
but that is all. JI cannot say that the ver- 
dict is wrong.” Justice Taunton quoted 
Hawkins’ Pleas of the Crown where he re- 
fers to common stages for rope dancers, 
and all’ common dancing houses as_nui- 
sances in the eye of the law, “not only be- 
cause they are great temptation to idleness, 
but because they are apt to draw together 
great numbers of disorderly persons, which 
cannot but be very inconvenient to the 
neighborhood. ‘Also, it hath been holden 
that a common playhouse may be a_ nui- 
sance if it drew together such numbers of 
crowds or people as prove generally incon- 
venient to the place adjacent.’ 


Rex v. Carlisle —This case was two years 
later. The charge was that the defendant 
exhibited and exposed in a house on Fleet 
street three scandalous and libelous effigies, 
with intent to attract the notice and at- 
tention of passersby in the street, whereby 
some forty persons, as well men as women 
and children, and idle, dissolute and dis- 
orderly people, wrongfully assembled in 
the street near the dwelling house border- 
ing thereon for the space of ten hours in 
each several days, .by means of which the 
street, on those days, “was greatly ob- 
structed and straitened,” so the subjects 
of the king, during such times, ‘could not 
go, return, pass or repass”’ along the street 
“so freely and conveniently as they had 
been used to do, to the great damage and 


(7) tex v. Moore, 3 Barn. & Adolph 184, 23 
E. Cc. L. 88. 
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common nuisance of all the liege subjects” | tion above the walk as not to impede pe- 


of the king in and along the street “going, 
returning, passing and repassing, and there 
inhabiting and residing.” The defendant 
was a book seller, and the things he hung 
in his window were cuts of pictures he had 
on sale. Justice Park in answer to the de- 
fendant’s statement, that if his neighbor 
was injured he ought to bring action, said: 
“No doubt, if a man does an act which in- 
jures a particular neighbor he is not liable 
to be indicted if no one else but the neigh- 
bor is injured, but if a place is situate near 
a highway, afd the defendant do that 
which cause the persons passing to be pre- 
vented from passing as they ought to do, 
and, besides this, people are annoyed in 
the occupation of their houses, this is a 
nuisance, for which the party is indictable.” 
‘The accused argued in person that if he 
was guilty then the procession of the 
judges going to St. Paul’s was illegal, but 
Justice Park said that the crowd that look 
on at it moved with the procession, and did 
not stand obstructing the street. To the 
illustration of the crowds drawn together 
on the Lord Mayor’s Day, Justice Park 
said “that is but one day in the year; and 
if, instead of that, the Lord Mayor’s Day 
lasted from October to December, I should 
say it ought to be put a stop to.” The ac- 
cused was convicted.* 


People v. Cunningham.—This is a lead- 
ing case in America; and while not an in- 
stance of addressing a crowd in a street, it 
is quite analogous to such an instance. The 
defendant was indicted for maintaining a 
nuisance in the street in front of his dis- 
tillery, by permitting carts and teams to 
remain in the street near his distillery, for 


the purpose of receiving slops. The slops 
were delivered through pipes running 


across the sidewalks, at a sufficient eleva- 


(8) Rev. v. Carlisle, 6 Carr. & Pay. 636, 25 E. 
Cc. L. 614. Justice Park refers to an illustration of 
Lord Ellenborough in Rex. vy. Cross, 3 Camp. 
224, when he said that a stage coach may set 
down or take up passengers in the street, this 
being necessary for public convenience, but it 
must be done in a reasonable time. 





destrians. From an early hour in the 
morning until late in the evening, every 
cay, the street at this point was thronged 
with teams of ‘‘swill-drivers,” waiting to 
be served by the defendants, the drivers of 
which indulged in coarse and obscene lan- 
guage and crowded and fought for priority, 
and travel upon the street was constantly 
and greatly impeded. The accused was 
convicted, notwithstanding their claim that 
what they had done was lawful, because 
the position and extent of their establish- 
ment and business and its peculiarity it was 
necessary for them to do what they had 
done. To their contention that they were 
not responsible, for the reason that the 
carts and teams which occasioned the nui- 
sance were not theirs, but were owned and 
controlled by others, who alone were liable, 
the court said. “The defendants take pos- 
session of one side of a public street from 
which to supply their customers with an 
article furnished from the distillery. By 
that act they invite those who deal with 
them to come to that place to receive it, 
with such vehicles and teams as are used; 
and this effect is to obstruct the street in 
the manner complained of. This effect 
was, it seems to me, the probable conse- 
quence of the defendant’s acts. The acts 
of the persons assembling in the street to 
receive the slops of the distillery, and con- 
ducting themselves and their teams and car- 
riages in the manner described, must be ac- 
counted the acts of defendants. They fur- 
nished the occasion and gave out the invi- 
tation, and no obstruction of this kind 
would have taken place or would be likely 
to take place in that street, if the occasion 
of the assembling of such persons for the 
object mentioned was removed.’ 


Turner v. Holtzman.—This case comes 
somewhat closer to the questions we are 
discussing than the three previous cases. It 


(9) People vy. Cunningham, 1 Denio. 524, 43 
Am. Dec. 709. The court relied upon Common- 
wealth y. Passmore, 1 Serg. & R. 219; King v. 
Russell, 6 East 427; Rex v. Carlisle, 6 Car. & P. 
636; Rex y. Jones, 3 Camp. 230, and King v. 
Moore, 3 Barn. & Adol. 184. 





wii 


— 


on 
he 





XUM 


Vol 78 


CENTRAL LAW JOURNAL 


331 














was here held that a stage coach stopping 
for an unreasonable time on a public high- 
way, in front of and obstructing the en- 
trance to a camp meeting ground, was a 
nuisance, and might be removed by those 
who are inconvenienced, or by a deputy 
sheriff. In the three former cases the 
prosecutions were by the government for a 
criminal obstruction of the highway; this 
was an action for assault and battery, to re- 
cover damages occasioned in an effort by 
a deputy sheriff to remove an obstruction 
in the highway in front of a private business. 
The deputy sheriff was one of the man- 
agers of the camp meeting. The stage coach 
obstructed the entrance to the camp meet- 
ing grounds; and was kept there, notwith- 
standing reported requests of directors to 
move on so others could gain entrance with 
vehicles. The conduct of the driver, acting 
under orders from the owner of the stage 
coach, was most exasperating. “Persons 
have a right to travel over public streets 
and roads,” said the court, “stopping only 
tor necessary purposes, and then only for 
a reasonable time. Stage coaches may stop 
to let down and take up passengers, as this 
is necessary for the public convenience; 
but this must be done in a reasonable time. 
A person traveling on a highway must do 
so in such a way as not unnecessarily or 
unreasonably to impede the exercise of 
the same right by others; and if he does 
not exercise this right in a reasonable man- 
ner, he is guilty of a nuisance.”!° 


State v. Edens.—This case, to some ex- 
tent throws some light on the subject we 
are discussing. On a certain day the ac- 
cused “stood with his cart and mule near 
the angle made by two streets, one of which 
was ninety-nine and the other sixty-six 
feet wide, for the space of one hour and a 
half, during all of which time there was 


(10) Turner v. Holtzman, 54 Md. 148, 39 Am. 
Rep. 361. The court cited Rex v. Cross, 3 Camp. 
226; Rex v. Jones, 3 Camp. 230; People v. Cun- 
ningham, supra; and Wood on Nuisance, § 529. 
As bearing on a similar instance see McCaffrey 
v. Smith, 41 Hun. 117; Lippincott vy. Lasher, 44 
N. J. 120; Branham y. Hotel Co., 39 Ohio St. 333, 
48 Am. Rep. 457, 2 Am. & Eng. Corp. Cas. 1. 





the usual passing of vehicles and foot pas- 
sengers everyway up and dvwn_ the 
streets.” He was indicted for having com- 
mitted a nuisance; but as there was no 
permanent obstruction, the court said an 
offence was not shown, for “the question as 
to which is a proper and reasonable use of 
a highway must depend in a great measure 
upon its locality, its accustomed usage, and 
the exigencies of the public, it being ap- 
parent that what would obstruct travel and 
work an inconvenience to the public in the 
crowded streets of London, or on Broad- 


“way in New York, might be harmless in 


the streets of a less populous place.” 


Street Parades—Phases of the question 
under discussion are presented in cases in 
relation to street parades by political or 
other organizations involving the reason- 
ableness of municipal ordinance and their 
validity as well as the validity of statutes 
enacted by the legislature. A statute em- 
powered the Common Council of Boston to 
regulate “itinerant musicians,” and pursu- 
ant to this authority the council provided 
that “No person shall sing, or play, or per- 
form on any musical instrument in the 
streets or public places of the City of Bos- 
ton, except in connection with a funeral, a 
military parade, or a procession of a po- 
litical, civic or charitable organization for 
which a police escort is provided, unless 
licensed thereby by the Board of Police.” 
This ordinance was held not only valid but 
reasonable, and to apply to a member of 
the Salvation Army, playing on a cornet in 
a parade of that organization in the streets. 
The defendant insisted that his playing the 
cornet was done as a matter of religious 
worship only, but the court answered “this 
defense cannot avail to protect him from 
the consequences of an act which is made 
subject to a penalty under the law. The 
provisions of the constitution, which are 
relied on,” continued the court, “securing 
freedom of religious worship, were not de- 
signed to prevent the adoption of reason- 
able rules and regulations for the use of 


(11) State v. Edens, 85 N. C. 522. 
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streets and public places; and a religious 
body, however earnest and sincere, cannot 
avail itself of those provisions, as an au- 
thority to the possession of a street in a 
city, in violation of such rules, for the pur- 
pose of public worship therein. The fact is 
there is no actual disturbance or breach of 
the peace, on the particular occasion, is 
immaterial.” The exaction of a small fee 
for the license was also held not to render 
the ordinance invalid.?* 


And so the legislature may authorize a 
military parade in the streets, and provide 
for the punishment of any person who 
wilfully disturbs or interrupts the pro- 
cession.*® 

There is no right to carry a red flag ‘in 
a procession when those composing it 
know that the natural and inevitable conse- 
quence will be to disturb the public peace 
and tranquility, in violation of a statute or 
ordinance.**# 


A statute authorizing a city to maintain 
an exhibition of its manufactures, re- 
sources and industrial enterprises, and to 
give such free or paid performances, spec- 
tacles, entertainments, or parade as may to 
it seem proper and advisable, does not 
authorize it to erect a structure in the 
streets for the use of such spectacle which 
will obstruct travel." 


Where processions would, for an un- 
reasonable time, obstruct travel on the 
streets, or injuriously affect business, and 
be carried on to such an extent and for 
such time as to be an annoyance and a 
nuisance to the public, a city may by ordi- 
nance prohibit them and punish the persons 
making such an unreasonable disturbance.'* 


(12) Commonwealth y. Plaisted, 148 Mass. 
$75, 19 N. E. 224, 2 L. R. A. 142, 12 Am. St. 566; 
Roderick v. Whitson, 51 Hun. 620, 4.N. Y. Supp. 
112; State vy. White, 64 N. H. 48; Bloomington v. 
Richardson, 38 Ill. App. 60. 

(13) White v. State, 99 Ga. 16, 26 S. E. 742, 
37 L. R. A. 642; Wilkes-Barre v. Garebed, 9 
Kulp, 273 (a Salvation Army case). 

(18a) People v. Burman, 154 Mich. 150, 117 
N. W. 689, 25 L. R. A. (N. S.) 251. 

(14) Richmond v. Smith, 101 Va. 161, 43 S. E. 
345. 

(15) Chariton vy. Simmons, 87 Iowa 226, 54 
N. W. 146. An ordinance forbidding the “beat- 





But these views have not been accepted 
by all the courts. Thus an ordinance of a 
Kansas city made it unlawful “for any per- 
son or persons, society, association or or- 
ganization, under whatever name, to pa- 
rade any public street, avenue or alley” of 
the city, “shouting, singing or beating 
drums or tambourines, or playing upon any 
other musical instrument or instruments, 
or doing any other act or acts designed, in- 
tended or calculated to attract or call to- 
gether an unusual crowd or congregation 
of people upon any of said public streets, 
avenues or alleys, without having first ob- 
tained in writing the consent of the mayor 
of said city, authorizing such parade.” 
Funerals, fire companies, regularly organ- 
ized companies of state militia or United 
States troops were expected from its pro- 
visions. Under this ordinance a member 
of the Salvation Army was arrested and 
prosecuted, but the ordinance was held in- 
valid. Cities in that state were empowered, 
in general terms, to enact such ordinances 
as woud not be repugnant to the constitu- 
tion and laws of the state, and such as they 
deemed expedient for the good government 
of the city, the preservation of peace and 
good order, and to restrain and prohibit 
noise, disturbance and disorderly assem- 
blies in any street, house or place in the 
city. The court held that these provisions 
did not authorize the passage of the or- 
dinance. “The use of musical instruments 
on such occasions is not especially objec- 
tionable,” said the court. “Songs and 
shouts, cheers and the waving of banners, 
have always been considered as demon- 
strations of approval, and not intending to 
create disturbances, or provoke breaches 
of the peace. All these are the usual 
accompaniments of public demonstra- 
tions in every civilized country; and 
there is nothing in their use, on all 
ordinary occasions of this character, 


ing of any drum or tambourine, or making any 
noise with any instrument for any purpose 
whatever, without written permission from the 
president of the village,” on any street or side- 
walk, was held valid. Commonwealth v. Davis, 
140 Mass. 485. 








wiinw 








Vol 78 


CENTRAL LAW JOURNAL 


333 





il? 





to justify absolute prohibition. It is not 
justified by common experience, and our 
attention has not been called to any local 
disturbance that would seem to create a ne- 
cessity for such an unusual attempt at reg- 
ulation.” The court also considered the 
ordinance void, because it gave a public 
official arbitrary power to grant or re- 
fuse a permit or license."® 

Speaking in the Streets-—In New York 
the legislature empowered a city to pass 
an ordinance “‘to prohibit the gathering or 
assembly of persons upon its _ public 
streets;’ and the council of a par- 
ticular city enacted an ordinance making 
it “unlawful for any person or persons to 
make and countenance or assist in any 
noise or disturbance or improper diversions 
in the streets or alleys or in any place in 
the city, or who shall collect in crowds to 
the annoyance of citizens or to the hin- 
drance of free and unmolested travel.” This 
ordinance was held valid. Where a crowd 
of fifty or seventy persons, collected largely 
on one side of a street to hear a public 
speaker, which left sufficient space on the 
other side for vehicles to pass if they went 


slowly, whether this was a “hindrance of 


free and unmolested travel” within the 
meaning of the ordinance so as to justify 
an arrest of the speaker for the violation of 
its terms, was held to be a question for the 
jury.!* 

While holding that a highway can un- 
doubtedly be used by large bodies of strik- 
ing miners for parades, within reasonable 
limits, yet a parade which is confined to a 
limited piece of a public road before the 
. . 
mouth of a coal pit and under a tramway, 
and which is repeated two or three times a 

(16) Anderson vy. Wellington, 40 Kas. 173, 19 
Pac. 719, 2 L. R. A. 110, 10 Am, St. 175; Chicago 
v. Trotter, 136 Ill. 430, 26 N. E. 359, affirming 33 
Ill. App. 206; Inre Frazee, 63 Mich. 399, 30 N. W. 
72, 6 Am. St. 310; Rich v. Naperville, 42 Ill..App. 
2; People v. Rochester, 44 Hun. 166; In re Gar- 
bad, 84 Wis. 585, 54 N. W. 1104, 19 L. R. A. 858, 
36 Am. St. 948 (void on the ground of discrim- 
ination); In re Gribben, 5 Okla. 379, 47 Pac. 
1074. 

(17) 


re 
22 
ra 


People v. Pierce, 85 N. Y. App. Div. 


125, 838 N. Y. Supp. 79; Fitts v. Atlanta, 121 Ga. 
567, 49 S. E. 793, 67 L. R. 


A. 803, 104 Am. St. 167. 





day for ten days or two weeks, was held’ 
to have lost the characteristics of a legiti- 
mate parade, and when directed against the 
interests of the landowners over whose 
land the road passed, and indulged in con- 
trary to his express command, it became a 
trespass, and could be enjoined, especially 
when accompanied by intimidating lan- 
guage and gestures.** 

The City of Boston enacted an ordinance 
prohibiting public speaking in its Public 
Commons, “except in accordance with a 
permit from -the mayor.” This ordinance 
was held valid, and not an infringement of 
the right of free speech; and to preach a 
sermon in the Common without a permit 
was held a violation of the ordinance.’® 

So an ordinance prohibiting the making 
of a public address in the streets or public 
places of a city without a license from the 
mayor is authorized by a charter giving the 
manner in which the streets, public ground¢ 
and spaces within the city may be used an 
enjoyed; and it is a reasonable and vali: 
exercise of such power.*® 

Such an ordinance does not control the 
liberty of speech or make an obligatory dis- 
crimination in favor of some _ persons 
against others; nor is it unreasonable and 
oppressive.*! 

A by-law in England providing for the 
punishment of “every person who shall 
sound or play any musical instrument or 
sing or make any noise whatever in any 
street” after having been requested by any 
resident householder on the street or by 
any constable to desist, is valid, not being 
unreasonable; and members of.the Salva- 
tion Army who parade through the streets 
playing on musical instruments, after be- 
ing ordered to desist, were held properly 
convicted.*? 


(18) Cook v. Dolan, 19 Pa. Co. Ct. Rep. 401. 


(19) Commonwealth vy. Davis , 162 Mass, 510, 
39 N. E. 118, 26 L. R. A. 712, 44 Am. St. 389; 
Commonwealth v. Davis, 140 Mass. 485, 4 N. E. 
577; Commonwealth v. Abrams, 156 Mass. 57, 
30 N. E. 79. 

(20) Love v. Judge, 128 Mich. 545, 
785, 565 L. R. A. 618. : 

(21) Fitz v. Atlanta, 121 Ga. 567, 
793, 67 L. R. A. 803, 104 Am. St. 167. 

(22) Regina v. Powell, 51 L. T. (N. S.) 92. 


87 N. W. 


49 S. E 
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In another English case it was shown 
that a considerable number of members of 
the Salvation Army assembled in a street 
to parade through the town for a lawful 
object, and with no intention to carry out 
their object unlawfully, or by the employ- 
ment of anything like physical force, but 
knowing that others would oppose and re- 
sist their assemblages in such a way as 
would tend to a breach of the peace on the 
part of such opposing persons. A disturb- 
ance of the peace having been actually cre- 
ated by the forcible opposition of a number 
of persons to the assemblage and _ proces- 
sion in the streets by members of such Sal- 
vation Army, who themselves used no 
ferce or violence, it was held that those 
members had not been guilty of “unlawful- 
ly and tumultuously assembling,” and could 
not be convicted of such offence, nor bound 
over to keep the peace; and the fact that 
they knew their assemblage would be forc- 
ibly opposed by such other persons under 
circumstances likely to lead to a breach of 
the peace on the part of such other persons 
did not render its assemblage unlawful.** 


ut the English decisions seem to, be 
somewhat at cross purposes with each other. 
Thus under the same statute for the pre- 
vention of nuisances above referred to a 
borough provided by a by-law that “no per- 
son not being a member of her Majesty’s 
Army, or auxiliary forces, acting under the 
orders of his commanding: officer, — shall 
sound or play upon any musical instrument 
in any of the streets of the borough on 
Sunday.” This was held to be unreason- 
able, ultra vires, and void, since it was so 
broad as to include cases where the music 
could not cause annoyance or be considered 
a nuisance.*# 


In another instance the by-law provided 
that “every person who in any street shall 


(23) Beatty v. Gillbanks, L. R. 9 Q. B. Div. 
308. 

(24) Johnson v. Croyden, L. R. 16 Q. B. Div. 
708, 7 Eng. Rul. Cas. 278; Regina v. Powell, 
supra, was distinguished, however, on the 
ground that the by-law in that case required 
a resident landholder or constable to ask to 
have the noise stopped. 





sound or play upon any musical or noisy 
instrument, or shall sing, recite or preach 
in any street, without having previously 
obtained a license from the mayor; and 
every person who, having obtained such 
license, shall fail to observe, or shall act 
contrary to any of the conditions of such 
license,’ should pay a fine. This was held 
void, because it forbade all kinds of noise 
whether nuisances or not, and gave no dis- 
cretion to the justices hearing the case to 
determine that question, and under it a 
Salvation Army parade, accompanied by 
music, could not be prevented nor the mem- 
bers of the parade punished.” 

The singing of an obscene song in a 
loud and boisterous manner for several 
minutes (10 in this instance) near a public 
street in the hearing of divers people, even 
though on a single occasion, was held to 
be a public nuisance.*® 

So the making of a great noise, clamor, 
and outery in the public streets, by which 
people are drawn together and the highway 
obstructed, is a public nuisance; and in 
such an instance it is sufficient if the in- 
convenience result as an immediate conse- 
quence of any public exhibition or act.** 

So where an accused created a nuisance 
by uttering loud exclamations and outcries 
in the streets, thereby drawing together 
large numbers of people, and creating a 
nuisance, he was found guilty of creating 
a nuisance.** 

A city ordinance forbidding all disorder- 
ly shouting, dancing, or disorderly assem- 
blage on the part of slaves and free negroes 
in streets, both on Sundays and week days, 
was held a valid exercise of the power to 
prevent and abate a nuisance,”® 

So collecting in the streets of large num- 
bers of people by reason of loud and in- 
decent language addressed to those passing 
ir the street is a nuisance which the public 
authorities may deal with.*° 

So loud swearing in the street may be 
forbidden.*" 

So the collection of a crowd of noisy and 
disorderly persons, to the annoyance of the 


(25) Munro v. Watson, 57 L. T. (N. S.) 366. 

(26) State v. Toole, 106 N. C. 736; State v. 
Chrisp, 85 N. C. 528. 

(27). Commonwealth y. Spratt, 14 Phila. 365. 

(28) Commonwealth v. Harris, 101 Mass. 29; 
Commonwealth v. Oaks, 113 Mass. 8 (a nuisance 
although only one person disturbed). 

(29) Washington v. Frank, 1 Jones L. (N. 
C:), 436, 440. 


(20) Pa‘*er v. Commonwealth, 19 Pa. 412. 
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neighborhood, outside grounds in which the 
entertainments with music and fireworks 
was being given for profit, was held to be 
a nuisance for which the giver of such en- 
tertainment was liable to an injunction.*? 

So where a railway company held a re- 
gatta near the plaintiff's premises where 
large and noisy crowds were occasioned a 
similar decision was made.** 

Relief by Injunction—The citations al- 
ready made are sufficient to suport the claim 
that where an individual is particularly 
damaged—damaged to a greater extent 
than the general public—by a use of the 
public highway which amounts to a public 
nuisance he may successfully apply to a 
court of equity to restrain the continuance 
of the nuisance, or to prevent its threatened 
renewal. No jury of business men would 
hesitate for an instant to come to the con- 
clision that the drawing together in the 
roadway and on the sidewalk of a street a 
large crowd for public speaking in front of 
a retail store, day after day for several days 
was financially detrimental to the business 
of such store, whether any particular ordi- 
nance was violated or not. It would be a 
common law obstruction of a public high- 
way, and the owner of the store would suf- 
fer a damage peculiar to himself, which 
the general public would not suffer, thus 
affording to him the right to injunctive re- 
lief. It is immaterial what were the inten- 
tions or purposes of those causing the 
crowd to assemble. These intentions 
might have sprung from the very best 


(31) State v. Cainan, 94 N. C. 880; State v. 
Debnam, 98 N. C. 712. In Ohio a statute gave 
the city the care, supervision and control of all 
public highways within its limits, and imposed 
on it the duty of keeping them open and in re- 
pair and free from nuisances. An assemblage of 
disorderly persons in the street fired off a can- 
non and frightened the plaintiff’s horse, which 
ran off and injured itself, and the owner 
sued the city upon the ground that it had not 
abated the nuisance nor restrained the assem- 
blage as a nuisance under the powers conferred 
upon it; but the court held that the word “nuis- 
ance” meant something which was in a sense 
fixed or permanent, as a defect in the street. 
Robinson v. Greenville, 42 Ohio St. 625, 51 Am. 
Rep. 857. ’ 

(32) Jaques v. National Exhibit, 15 Abb. N. 
Cc. 250, following Doellner v. Tynan, 38 How. 
Pr. 176; Commonwealth v. Haines, 4 Clark (Pa.) 
17. 

(33) Bostick v. North Staffordshire R. Co., 5 
DeG. & S. 584. Holding a constable’s sale in 
the street is an indictable nuisance if thereby 
such a crowd is drawn together as blocks the 
street. Commonwealth v. Milman, 13 St. R. 
(Pa.) 403; Commonwealth v. Pas*~ore, 1. S. & R. 
(Pa.) 217. 





motives, either political, religious or social. 


They may have borne no ill will toward 
the storekeeper, but egress or ingress from 
and to his store be impeded, or if cus- 
tomers be thereby frightened or otherwise 
driven or kept away, he would suffer an 
injury resulting in loss of trade, the profits 
of which no court can accurately ascertain. 
In other words, the storekeeper has no ade- 
quate remedy. 


The time and place of such a gathering 
must be considered. If at night (as when 
election returns are coming in) or Sunday, 
when the doors of the store are closed, a 
crowd in the street would not be an impedi- 
ment to the business of the store; if the 
store was a wholesale establishment to 
which few or no persons come in person, 
and the required egress of goods thereto 
is not impeded, then a very strong case 
would have to be made to secure an injunc- 
tion, for some annoyance of a minor char- 
acter would not necessarily call for relief 
from the courts. 

So if a crowd was called together in a 
residence part of the city, it is quite evi- 
dent that here the peace and quiet of the 
neighborhood might be seriously dis- 
turbed.** 


In a Pennsylvania case it is said, that 
although a street pavement may be used in 
the strictness of law for public speaking, 
yet it may not be occupied for preaching or 
public worship before another’s house so 
as to annoy him; but yet it did not follow 
that every one who spoke or preached in 
the street or happens to collect a crowd 
therein by other means is therefore guilty 
of a nuisance but his act may become a 
nuisance by his obstruction of the public 
highway, although not a nuisance per 
“a 

The maintenance of a puppet show in 
a show window so as to attract attention 
to an advertisement, whereby such crowds 
are collected as to injure the ingress and 
egress to and from an adjoining show may 
be enjoined upon a suit brought for that 
purpose, for the community might be so dis- 
turbed as to greatly annoy those there, 
and which would call for injunctive relief. 

But the cases go further, as we have seen, 
where they hold that the drawing together 


(34) Walker v. Brewster, L. R. 5 Eq. 25, 37 
L. J. Ch. (N. S.) 38, 17 L. T. (N. S.) 135, 16 W. 
N. 59. 

(35) Fairbanks v. Kerr, 70 Pa. 86, 10 Am. 
Rep. 664; In re Flaherty, 105 Cal. 558, 38 Pac. 
981, 27 L. R. A. 529. 
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of a crowd on one’s premises may be of 
such a character as to damage neighboring 
proprietors and entitle them to an injunc- 
tion to retain the manner at least, in which 
entertainments are there conducted, and if 
that be true of adjoining private premises, 
it would be equally, indeed, more so, true of 
a like crowd in the public street adjoining 
the premises of the complaining proprie- 
tor.*° W. W. THornton. 
Indianapolis, Ind. 


(36) No account has been taken of that line 
of cases which relate to striking workingmen 
picketing the premises of a proprietor to at- 
tain some desired end. 








STATUTES OF FRAUDS--SALE OF 
REALTY. 





WETOPSKY v. NEW HAVEN GAS LIGHT CO. 





Supreme Court of Errors of Connecticut. 
March 5, 1914. 





90 Atl. 30. 





A contract for the sale of a house to be im- 
mediately removed from the land, to which it 
is affixed, is a sale of personalty, and not of an 
“interest in realty,” within the statute of frauds 
prohibiting an action on a contract for the sale 
of realty unless it is in writing. 





The complaint alleges that the defendant on 
March 27, 1912, being the owner of a dwelling 
house situated at No. 44 Mill street, in New 
Haven, which it desired to dispose of and have 
removed, sold the same to the plaintiff (who 
then owned a lot on the opposite side of the 
street to which he intended to remove it), for 
a good and valuable consideration then paid; 
that the defendant had knowiedge of the pur- 
pose for which the plaintiff purchased the 
house and that the defendant afterwards re- 
fused to permit the plaintiff to remove or take 
possession of the house or to deliver the same 
to him. The answer denied the allegation that 
the defendant sold the house to the plaintiff 
or had knowledge that he intended to remove 
it across the street to his lot, admitted that 
the defendant owned the house and the land 
upon which it stood and alleged: that, being 
about to construct a tank upon the lot, and 
it being necessary to the progress of such 
work that the house should be removed trom 
the lot not later than April 2d, the defendant 
agreed with the plaintiff on March 27th that 
for the sum of $40, which was then paid by 
the plaintiff, he might have the materials of 
which the house was constructed, if he would 
tear it down and entirely remove the materials 





from the premises on or before the night of 
April 2d and that the following day the plain- 
tiff repudiated this agreement and _ told 
the defendant that he did not intend to 
tear down the house and would not do_ so, 
but intended to remove it in its entirety, and 
that the defendant thereupon, after the plain- 
tiff had again stated that he would not tear 
down the house, tendered him back the $40 
and notified him that the agreement was re- 
scinded, and the defendant afterwards tore 
down the house and removed the materials. 
The reply denied the allegations that there 
was an agreement to tear down the house. 

Upon the trial the plaintiff introduced in 
evidence two writings which read as follows: 

“March 27, 1912. Received of Sylvester 
Wetopsky five dollars, deposit on house No. 
44 Mill St. Balance of $35.00 to be paid on or 
before April 1, 1912. New Haven Gas Light 
Company, J. B. Byrne.” 

“3:30 p. m., March 27, 1912. Received of 
Sylvester Wetopsky thirty-five dollars, balance 
on house No. 44 Mill St. ($35.00.) New Haven 
Gas Light Company, J. B. Byrne.” 

He also offered to prove by parol evidence 
the terms of the contract between the parties. 
This evidence, upon objection that the con- 
tract was within the statute of frauds, was 
excluded. The appeal assigns as error the ac- 
tion of the court in excluding this evidence, 
in holding that the above writings were not 
sufficient memoranda to satisfy the statute of 
frauds, and in holding that the contract al- 
leged was within the statute. 

THAYER, J. The only question which has 
been argued before us in this case is wheth- 
er, under the allegations of the complaint, the 
plaintiff could prove a parol contract for the 
sale of the dwelling house therein described. 

(1) The defendant's counsel in their brief 
have suggested, without seriously urging the 
matter that the complaint treats the con- 
tract as one of purchase and sale. We think 
that it may also be construed as alleging a 
contract to sell and a breach of the contract 
by the defendant; the subject-matter being a 
dwelling house. The complaint describes the 
dwelling house as “situated at No. 44 Mill 
street,” and it appears from the finding that 
the plaintiff offered evidence tending to prove 
that it was a two-story, seven-room house “on 
a lot of the defendant” across the street from 
a lot belonging to the plaintiff. It does not 
appear, either in allegation or proof, that the 
house was permanently attached to the realty, 
or that it was not so detached from it as to 
be a mere chattel. But it appears from the 
finding that the trial court in making its rul- 
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ings assumed that the house was attached to 
the soil, and in this court both parties have 
argued the case upon the same assumption. 
We shall assume, therefore, that it was, at the 
time of the alleged contract, attached to the 
real estate in the manner in which such dwell- 
ing houses are ordinarily affixed to the soil and 
belonged to the defendant as the owner of the 
soil. 


(2) The plaintiff claims that the sale of a 
house to be immediately removed from the 
land on which it stands, and to which it is 
affixed, is a sale of personal property, and not 
of an interest in real estate, and so is not 
within the section of the statute of frauds 
which prevents the maintenance of an action 
upon agreements for the sale of real estate, 
unless the same shall be in writing. 

Brown, in his first edition, after reviewing 
the early cases relating to this section of the 
statute as bearing upon sales of fixtures, 
buildings, standing trees, growing crops, etc., 
attached to the soil, drew therefrom the gen- 
eral rule that: “If the contract when execut- 
ed is to convey to the purchaser a mere chat- 
tel, though it may be in the interim a part of 
the realty, it is not affected by the statute.” 
Brown, Statute of Frauds (ist Ed.) § 249. Ben- 
jamin, after quoting with approval the lan- 
guage of Lord Blackburn, from his work on 
Sales, lays down the rule: “That an agreement 
to transfer the property in anything attached 
to the soil at the time of the agreement, but 
which is to be severed from the soil and con- 
verted into goods before the property is trans- 
ferred to the purchaser, is an agreement for 
the sale of goods, an executory agreement.” 
Benjamin on Sales, vol. 1, § 133. Williston 
says: “If the contract is to sell and deliver 
a house, even though the house is, at the time, 
affixed to the realty, it is a contract for the 
sale of goods, for the parties contract to buy 
and sell a house separated from the realty 
and moved from its foundations. On the other 
hand, if the parties attempt to make a present 
transfer of a building or materials fixed in a 
building, it is evident that they are attempting 
to make a sale of realty, even though it is 
also agreed that the subject-matter of the sale 
shall be severed in a short time.” Williston 
on Sales, § 66. The Supreme Court of Massa- 
chusetts, speaking in a case where the con- 
tract related to growing trees, said: “It may 
be difficult in many cases to determine, from 
the terms of the contract, whether the parties 
intend to grant a present estate in the trees 
while growing or only a right, either definite 
or unlimited as to time, to enter and cut with 
title to the property when it becomes a chat- 





tel. If the former be the true construction, 
then it comes within the statute, and must be 
in writing; if the latter, then, though wholly 
oral, it may be enforced.” White v. Foster, 102 
Mass. 375, 378. There is great conflict in the 
decisions, but this is the rule in England and 
in many of our sister states. Shaw v. Carbrey, 
95 Mass. (13 Allen) 462; Douglass v. Shum- 
way, 79 Mass. (13 Gray) 498, 502; Claflin v. 
Carpenter, 45 Mass. (4 Metc.) 580, 583, 38 Am. 
Dec. 381; Erskine v. Plummer, 7 Me. (7 
Greenl.) 447, 451, 22 Am. Dec. 216; Davis v. 
Emery, 61 Me. 140, 142, 14 Am. Rep. 553; Ban- 
ton v. Shorey, 77 Me. 48, 51; Fish v. Capwell, 
18 R. I. 667, 670, 29 Atl. 840, 25 L. R. A. 159, 
49 Am. St. Rep. 807; Sterling v. Baldwin, 42 
Vt. 306, 311; Foster v. Mabe, 4 Ala. 402, 37 
Am. Dec. 749; Byassee v. Reese, 4 Metc. (Ky.) 
372, 83 Am. Dec. 481; Leonard v. Medford, 85 
Md. 666, 37 Atl. 365, 37 L. R. A. 449; Long v. 
White, 42 Ohio St. 59, 60; Slocum v. Seymour, 
36 N. J. Law, 139, 141, 13 Am. Rep. 432. This 
is the rule early adopted in this state. Bost- 
wick v. Leach, 3 Day, 476, 484. We think, not- 
withstanding the numerous opposing authori- 
ties, that this is the better rule. 


Counsel for the defendant attempted to dis- 
tinguish cases of contract to sell millstones or 
other fixtures attached to the realty and belong- 
ing to the owner thereof, as was the case in 
Bostwick v. Leach, or a case of contract to 
sell the boards and brick of which a building 
is composed, where the vendee is to remove 
the millstones in the one case and to tear 
down the building and remove the materials 
of which it is constructed in the other, from a 
contract to sell an entire building to be sev- 
ered and removed by the vendee. We see no 
difference in principle between the cases. The 
brick and materials of which a building is com- 
posed are, before the destruction of the build- 
ing, a part of the realty as much as the entire 
building is before its severance; indeed, they 
constitute the building. If a vendor contracts 
to sell a building entire or to sell the materials 
of which it is composed and to sever the build- 
ing from the land or tear it down and deliver 
the materials, it will hardly be claimed that 
in either case a sale of land or any interest 
therein is contemplated, or that an action could 
be maintained for a breach of the contract, be- 
cause the intent of the parties in either case 
to contract with respect to a mere chattel is 
apparent. 

(3) Where the intent to sell a building as a 
chattel is thus apparent from the contract and 
circumstances attending it, the severance may 
be made by the vendee. Marshall v. Green, 
L. R. 1 C. P. Div. 35, 40. The fact that the 
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vendee is to remove the building is impor- 
tant only as bearing upon the intent of the 
parties in determining whether the title to 
the building is to pass at once or only after 
severance from the realty. When the parties 
to the contract have in contemplation the sale 
of a building or a tree as a chattel, when it 
shall be detached from the land, there is no 
good reason why a court should not give effect 
to the contract as the parties understood and 
intended it. In such a case neither party 
intends that any interest in the real estate 
shall pass. The very purpose of the contract 
may be to rid the land of such tree or build- 
ing. Until detached from the land, the thing 
contracted to be sold would remain a part of 
the realty, and a conveyance of the realty to a 
third party would carry it to the purchaser. 


(4) The implied license to enter and sever 
the chattel, if his was to be done by the 
vendee, would be revoked by such conveyance 
of the land, and the vendor for breach of the 
contract. 


(5) Growing crops, fructus industriales, are 
an exception to the rule, and may be sold 
and the title pass to the purchaser before sev- 
erance from the soil. 


In the case before us the complaint alleges 
that the defendant owned the dwelling house 
in question which it desired to have removed 
from its lot, and that the plaintiff purchased 
it with the purpose of removing it across the 
street to his own lot. The defendant denies 
this, and by the answer alleges that the con- 
tract was that for the $40 paid the plaintiff 
was to have the materials of which the house 
was constructed if he would tear down the 
House and entirely remove the materials. This 
is denied in the reply. As already intimated, 
we think that the allegations of the complaint 
are sufficient to permit proof of an executory 
contract for the sale of the house as well as 
a contract of bargain and sale. The parties 
were at issue as to what the contract was; 
the plaintiff claiming that it was for the sale 
of the house severed from the land, the de- 
fendant that it was for the sale of the materials 
of which the house was constructed if the 
plaintiff would tear it down and remove them. 


(6) The two receipts which were in evidence 
were not sufficient memoranda of any contract 
to satisfy the statute. They did not show any 
sale, present or prospective of the house, and 
would apply as well to money received on a 
lease as on a sale of the house. But the plain- 
tiff was entitled to show that the contract was 
as he claimed for the sale of the house as a 
chattel after severance from the soil, and there 





was error in excluding the evidence offered for 
this purpose. 

There is error; the judgment is set aside; 
and a new trial ordered. All concur. 





Note.—Sale of Permanent Improvements as 
Governed by Statute of Frauds.—There are but 
few cases to be found on this subject and many 
of those cited in the principal case seem not to 
be very closely in support of the ruling an- 
nounced. 

In Texas the question was whether machinery 
attached to a building that was intended to be a 
permanent accession to the land could be sold 
without severance and the court ruled, that it 
could not be without a contract in writing. 
Therefore it was held that in a sale by fore- 
closure in which the mortgagee bought in, he 
acquired title to the machinery, though he was 
notified when he took the mortgage of the verbal 
sale of the machinery. The court said: “The 
question for us to determine is, whether Mont- 
gomery, the owner of the land, having placed 
the apparently permanent structures upon the 
same without any proved intent that they were 
not to be permanent accessions thereto, could 
subsequently make a valid verbal sale thereof 
without having first severed them from the land. 
We are of the opinion that he could not.” Brown 
v. Roland, 92 Tex. 54, 45 S. W. 795. 

The case of Hutchins v. Masterson, 46 Tex. 
551, 26 Am. Rep. 286, supports the above case. 
Where a building was destroyed by fire and 
there was a parol sale of the brick, some of 
which were in walls left standing, the contract 
was held void as coming within the statute of 
frauds. Meyers v. Schemp, 67 IIl. 460. 

The cases seem to de divisible on the theory 
of the improvements being or not removable fix- 
tures. If they are not, verbal contracts in re- 
gard to same are much like those in regard to 
growing timber, which doesn’t pass on a verbal 
sale. And at all events if there is intended a 
present sale and the improvement is in the na- 
ture of an irremovable fixture, title does not 
pass. The distinction drawn by Williston on 
Sales that if the contract is for the sale and de- 
livery of a house at the time affixed to the real- 
ty is a sale of goods, but if it is attempted to 
make a present transfer of a building and ma- 
terials affixed to realty it is void, though the 
subject-matter of sale is to be severed in a short 
time, seems well upheld in manv cases. 








HUMOR OF THE LAW. 


Senator O’Gorman tells the following story: 
“A wealthy westerner met a friend of former 
days, who was evidently on the downward path. 
Plainly liquor had been.the cause of his undo- 
ing. 

“The westerner, however, wished to be friend- 
ly. and asked the man to have a drink. The 
friend gladly accepted the invitation. 

“Leading the way into a safe, the westerner 
said to the bartender: ‘Two straight whiskeys, 
please.’ 

“The derelict moved quickly to the bar, and 
said in an eager and decisive tone of voice: 
‘Give me the same!’’’—Hearst’s Magazine. 
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1. Assignments—Test of.—Statements by a 
debtor to his creditor that he would turn over 
book accounts to the creditor, and that he 
wanted the creditor to have them for ‘security, 
held not an assignment of the accounts but 
merely indicate an intention to assign at some 
future time.—Lauerman Bros. Co. v. Komp, 
Wis., 145 N. W. 174. 

2. Bankruptey—Discharge.—In view of Rem. 
& Bal. Code, §§ 5916, 5918, a discharge of a 
husband in bankruptcy would discharge his 
wife’s liability on a contract executed by him 
and his wife to sell community property.— 
Bimrose vy. Matthews, Wash., 138 Pac. 319. 


3. Practice.—The state court may, in a 
trustee’s action therefor, set aside, a voidable 
transfer; but it has no jurisdiction to order a 
sale of the property and an application of the 
proceeds towards the bankrupt’s debts.—Dou- 
that v. Roberts, W. Va., 80 S. E. 819. 

4. Practice.—The trustee of a bankrupt 
cannot delay taking charge of the property, so 
as to work an injustice to the parties inter- 
ested; and a bill by a trustee to take posses- 
sion of the bankrupt’s property should show 
that there has been no unnecessary delay.—- 
Trenholn v. Miles, Miss., 64 So. 209. 

5. Banks and Banking—Instructions.— 
Where a deed is sent to a bank for delivery 
on payment of a certain sum, and the bank de- 
livers the deed for a less sum, it is liable for 
the amount stated in such instructions, though 
the property may not be worth more than the 
lesser sum.—Porter v. Packers’ Nat. Bank of 
South Omaha, Neb., 145 N. W. 255. 

6. Trustee.—The: part of the fund of an 
incompetent’s estate withdrawn by the commit- 
tee of the estate without authority before she 
had execued a bond cannot be recovered from 
the bank permitting its wrongful withdrawal, 
if it was in fact applied to the incompetent’s 














use.—Thayer v. Erie County 
145 N. Y. Supp. 808. 


Savings Bank, 


7. Bigamy—Defenses.—That accused at the 
time of his former marriage was under the 
statutory age of consent so as to make the 
marriage avoidable is no defense, in a prose- 
cution for bigamy, for again marrying without 
having the first marriage judicially annulled. 
—Garner v. State, Ala., 64 So. 183. 


8. Bills and Notes—Holder for Value.—One 
who receives notes as security for a pre-ex- 
isting debt is not a purchaser for value, and 
under the statute the same rule applies to 
bills of exchange and notes taken as security, 
for a debt.—Merchants’ & Farmers’ Bank v. 
Bank of Winona, Miss., 64 So. 210. 

9.——Pleading.—A complaint alleging that 
on August 15, 1911, defendants made a note 
whereby they promised to pay to the order of 
plaintif€ $7,500 on December 15, 1912, with in- 
terest at 6 per cent, and that no part has been 
paid, is sufficient to state a cause of action.— 
First Nat. Bank v. Stallo, 145 N. Y. Supp. 747. 


10. Bribery—Evidence.—It is competent on a 
prosecution for receiving a bribe for police pro- 
tection, to show the origin of the plan for the 
commission of the crime and every movement 
towards its consummation.—People v. Duffy, 
145 N. Y. Supp. 699. 

11. Carriers of Goods—Estoppel.—Since un- 
der Interstate Commerce Act, the lawful rate 
existing at the time is the only rate whsch a 
carrier may collect, it cannot estop itself from 
«xacting such rate.—Central of Georgia Ry. Co. 
v. Birmingham Sand & Brick Co., Ala., 64 So. 
202. 

12. Carriers of Passengers—Res iIpsa_ Lio- 
quitur.—In an action by a passenger for an in- 
jury caused, as he was leaving the car, by his 
shoe catching to a screw projecting from the 
tioor between the aisles, under the doctrine of 
res ipsa loquitur, the burden was upon derend- 
ant to show that it was not negligent.—Schon- 
leben y. Interborough Rapid Transit Co., 145 
N. Y. Supp. 682. 

13. Wantonness.—Where simple negli- 
gence may be grounded either upon actual 





-knowledge of a passenger’s peril in alighting 


or upon a duty to know thereof, to eStsdlish 
wanton negligence in that respect, the com- 
pany must have had knowledge of the passen- 
ger’s perilous condition at the time the train 
was started while he was alighting.—Central 
of Georgia Ry. Co. v. Mathis, Ala., 64 So. 197. 

14. Commerce—Employers’ ‘Liability Act.— 
The lessor of an intrastate railway to an in- 
terstate railway carrier is, through its lessee, 
a common carrier engaged in interstate com- 
merce, within the Employers’ Liability Act, 
where it is responsible for the negligence of its 
lessee.—North Carolina R. Co. v. Zachary, 34 
Sup. Ct. Rep. 305. 

15. Refrigeration.—Carriers of citrus fruits 
from California to Eastern points may be com- 
pelled by the Interstate Commerce Commission 
to permit the consignors to ice the car bunkers 
at their warehouses, until the carriers shall of- 
fer to furnish ice at the time and place need- 
ed at practically the same cost.—Atchison, T. 
& S. F. R. Co. v. United States, 34 Sup. Ct. Rep. 
291. 
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16. Constitutional Law—Due Process of Law. 
—The exaction of a double liability from a 
railway company failing to pay within 60 days 
damages caused by fire, under Laws S. D. 1907, 
ec, 215, unless the owner recovers a less sum 
as damages, than the tender by the railway 
company, is a taking of property without due 
process of law.—Chicago, M. & St. P. R. Co. v. 
Polt, 34 Sup. Ct. Rep. 301. 


17. Contracts—lIllegality.—The law will 
leave all equally guilty of an: illegal or im- 
moral transaction where it finds them and will 
not lend its aid to rescind or enforce such a 
contract while it is executory.—Phillip Levy & 
Co. v. Davis, Va., 80 S. E. 791. 

18. Waiver.—Where a second contract pro- 
vided that it should not revive the original or 
waive any rights thereunder, and was ap- 
proved by the surety, “without prejudice to any 
rights undere” the first contract, plaintiff did 
not waive his right to damages for breach of 
the first contract—Comey v. United Surety 
Co., 145 N. Y. Supp. 674. 


19. Corporations—Directors.—The officers or 
directors of a corporation may be personally 
liable for acts which are also torts of the cor- 
poration.—Hartzler v. Goshen Churn & Ladder 
Co., Ind., 104 N. E. 34. 

20. Dividends.—One who receives a note 
of the principal owner of a corporation in pay- 
ment of the dividend due from the company 
cannot afterwards sue the company for such 
dividend.—Whisker v. Vera Cruz Coffee Co., 
Neb., 145 N. W. 254. 

_ 21 Foreign Corporations.—The personal 
liability of a nonresident stockholder of a for- 
eign corporation doing business in California 
may be enforced outside of the California 
Tr v. Matthiessen, 34 Sup. Ct. Rep. 


22 











Stock Certificate. 





A blank transfer of 
a corporate stock certificate, with an irrevoc- 
able power of attorney to transfer, signed by 
the person who appears on the face of the cer- 
tificate to be the owner, confers on a bona fide 
purchaser from the holder the right to the 
stock as against the true owner, who is es- 
topped to assert title—Mitchell v. Boyer, 145 N. 
Y. Supp. 715. 

23.—-Trade Name.—Where a person makes 
of his name a trade-name and forms a cor- 
poration under such name, he cannot thereafter 
prevent the use of his name,on transfer of his 
stock by invoking Civil Rights Law § 51, pro- 
hibiting the unauthorized use of names or por- 
traits for advertising purposes.—White v. Wil- 
liam G. White, 145 N. Y. Supp. 743. 

24. Courts—Final Judgment.+After rendition 
of final judgment, the court has no jurisdiction 
to proceed further except in carrying out the 
judgment.—MeMillen y. First Nat. Bank, N. 
138 Pac. 265. 

25. Opinion.—It is to the opinion and 
to the headnotes, that the 
preme Court will turn on 
state court for an 
grounds of the 











not 
United States Su- 
writ of error to a 
authentic statement of the 
decision under review, though 
the headnotes are written by the court itself. 
—Burbank vy. Ernst, 34 Supp. Ct. Rep. 299. 

26.——Practice.—A federal question which a 
state court proceeds to determine will be re- 
garded by the federal Supreme Court, on a 
writ of error to the state court, as duly pre- 
sented.—Miedreich v. Lauenstein, 34 Sup. Ct. 
Rep. 309. 
27. Criminal Evidence—Hearsay 
The rule that hearsav evidence is incompetent 
does not exclude testimony on a preliminarv 
hearing bv a witness since deceased.—Stealer 
v. State, Okla., 138 Pac. 395. : 

28. Criminal Law—Abortion.—In a prosecu- 
tien for murder by means of an abortion, evi- 
dence of decedent’s declarations as to her preg- 


Evidence.— 





nant condition and the purpose of her visit to 
defendant, though hearsay and inadmissible as 
direct proof of the abortion, was competent to 
show decedent’s condition and the purpose of 
her visit to defendant.—People v. Wright, Cal., 
138 Pac. 349. 

29. Damages—lInstructions.—Where there is 
no question of punitive damages, but recovery 
is sought for loss of time, decreased earning 
capacity, and mental and physical pain, an in- 
struction that the law leaves the amount of re- 
covery, not exceeding the amount sued for, 
to the discretion of the jury, gives them too 
much latitude.—Alabama Northern R. Cw. v. 
Methvin, Ala., 64 So. 175. 

30. Deeds—Delivery.—The presumption that 
a deed was delivered on its date may be re- 
butted by evidence, even though circumstantial. 
—Douthat v. Roberts, W. Va., 80 S. E. 819. 

31. Incompetency.—That the grantor’s 
mind was enfeebled by age and disease, and 
her actions occasionally strange and eccentric, 
did not invalidate a deed of which she knew 
the nature and effect at the time of its exe- 
cution.—White v. Mooney, W. Va., 80 S. E. 
844. 





32. Divoree—Coercive Decree.—A decree 
granting divorce from bed and board to the 
husband and alimony to the wife was erreon- 
eous, because coercive and in restraint of the 
right of a litigant, where it provided that the 
wife’s acceptance of any portion of the ali- 
mony should be an acquiescence in the di- 
vorce decree and preclude her right to an ap- 
peal, and that an application for an appeal 
should render the provision for alimony inef- 
fectual.—_Huff v. Huff, W. Va., 80 S. 846. 

33. Discontinuance.—A motion by plain- 
tiff for the discontinuance of a divorce action 
was properly denied, where defendant an- 
swered and denied plaintiff’s cause of action 
and counterclaimed a separation on the ground 
of abandonment and cruel treatment.—Gress- 
man v. Gressman, 145 N. Y. Supp. 819. 








34. Grounds for.—Vulgar, indecent, and 
unnatural conduct on a wife’s part, and her 
solicitation of the husband to engage in such 


conduct with her are not grounds for divorce. 
—Huff v. Huff, W. Va., 80 S. E. 846. 

35. Suit Money.—If an appeal by the wife 
from a judgment granting the husband a di- 
vorce was meritorious and taken in good faith, 
and the wife did not have means to take the 
appeal, while her husband was financially able 
to pay such expense, the refusal of a reason- 
able allowance to the wife for the purpose of 
prosecuting her appeal was an abuse of dis- 





cretion.—Coleman y. Coleman, Cal., 138 Pac. 
362. 
36. Svidenece — Absent Witness.—W here 


plaintiff’s absent witness was as accessible to 
the defendant as to the plaintiff, and it did not 
appear that he knew of any material fact not 
testified to by plaintiff, or that his testimony 
would not have been merely cumulative. no 
prejudicial inference could be drawn from 
plaintiff's failure to produce such witness,— 
Central of Georgia Ry. Co. v. Sanders, Ala,, 
64 So. 190 

37.——-Foreign Law.—In the absence of proof 
it will be presumed that the law of a foreign 
state is the same as that of the forum; this 
presumption being applicable not onlv to the 
common law. but to the statutory law.—Grow 
v. Oregon Short Line R. Co., Utah, 138 Pac. 
398. 

38 Res Gestae.—A statement, by the in- 
jvred passenger, in narrating the circumstances 





of the accident. that, after the deadening sen- 
sation felt in his neck after the jerk of the 
train, he called a passenger’s attention to the 


jerk, was admissible as res gestae.—Empire 
Coal Co. v. Gravlee, Ala., 64 So. 207. 

39. cxecutors and Admipristrators—Carrying 
on Business.—Where the administratrix, in or- 
der to continue the drue business in which 
her interstate was engaged, bought a bill of 
goods, which were necessary for the preser- 
vation of the estate, she was entitled on her 
final settlement to reimbursement from the 
ectate for the amount thereof.—C. W. Beers 
Sane & Co. v. Behrend’s Estate, Wis., 145 N. 


Ww. 207. 
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40. Jurisdiction.—A court with authority 
to order the sale of property in a probate pro- 
ceeding has jurisdiction to compel the adjudi- 
catee to complete his contract, though he do 
not reside within the parish over which the 
court has jurisdiction.—Succession of Lund v. 
Baccich & De Montluzin, La., 64 So. 226. 


41. False Imprisonment—Evidence.—In an 
action by a boy against a storekeeper for false 
imprisonment and assault, in that the store- 
keeper, after accusing him of stealing, unlaw- 
fully detained, slapped him, ete., it was error 
to refuse to permit defendant, on cross-exam- 
ination of plaintiff, to ask him if, two months 
afterwards, he had not been found in another 
store, and taken to jail by the sheriff, as bear- 
ing on the degree of shame from the charge. 
—wNelson v. Snoyenbos, Wis., 145 N. W. 179. 
_ 42. Fraud—Deceit.—Where a purchaser relies 
in part on his own examination of the prop- 
erty bought, and in part on the representations 
of the adverse party, and is deceived thereby 
to his injury, he may sue for such deceit.— 
Meland v. Youngberg, Minn., 145 N. W. 167. 

43. Frauds, Statute of—Original Promise.— 
The turning of securities over for collection 
to defendant bank, under an agreement that 
the proceeds should be applied on a third per- 
son’s debt, was not a promise to answer for 
another’s debt within the statute of frauds.— 
gar v. Bank of Sun Prairie, Wis., 145 N. 

fs 178. 

44. Gifts—Delivery.—An actual or construc- 
tive delivery is essential to a valid gift of a 
note.—Wood vy. Bank of Whitewater, Kan., 138 
Pac. 413: 

45. Good Will—Injunction—Where an im- 
porter sold out his business agreeing not to 
compete either directly or indirectly, but there- 
after became general manager of a corpora- 
tion engaged in the same business, the cor- 
poration could not be enjoined.—Mahler y. Mah- 
ler, 145 N. Y. Supp. 764. 

46. Guaranty—Tender.—Where a _ purchaser 
of goods, which were specially manufactured, 
notified the seller shortly before the time fixed 
‘for shipment that he would, under no circum- 
stances, accept them and his guarantor simi- 
larly notified the seller, delivery of the goods 
or tender of delivery was unnecessary to charge 
the guarantor.—Wheeler vy. Krohn, Fechheimer 
& Co., Ala., 64 So. 179. 

47. Homicide — Drunkenness.—Drunkenness, 
though voluntary, rendering one incapable of 
forming an intent or purpose to do anything, 
reduces a homicide, then committed by him, 
below manslaughter in the first degree.—Hill 
v. State, Ala., 64 So. 163. 

48. Husband and Wife—Negligence.—Under 
Domestic Relations Law, § 57, a husband is not 
liable for the wife’s negligent act in operating 
his automobile for her own pleasure.—Tanzer 
v. Read, 145 N. Y. Supp. 708 

49. Insane Persons—Negotiable Instrument. 
—A note, executed by a maker under guardian- 
ship and mentally incompetent to transact 
business, is void not only in the hands of the 





payee, but of others who hold it as collateral 
security.—Burgedorff v. Hamer, Neb., 145 N. 
W. 250. 


50. Insurance—Fraternal Society—Where a 
mutual benefit certificate was accepted subject 
to all laws and rules that might thereafter be 
adopted, and the order subsequently adcpted 
a by-law forfeiting all benefits on the sui- 
cide of a member and providing that the bene- 
ficiary should receive only the amount paié into 
a benefit fund, on the subsequent suicide of 
the member, his beneficiary could only re- 
cover the amount of his contribution to such 
fund.—Pold v. North American Union, IIl., 104 
N. E. 4. 





51. Indemnity Company.—Under a _ policy 
of employers’ liability insurance, ‘there is no 
contractual relation between the insurer and 


an injured employe; and hence the employer 
and insurer are not restricted by any rights 
of the empioye from agreeing upon the surren- 
der and cancellation of the policy on such 
terms as they see fit—Maahs y. Antigo Lumber 
Co., Wis., 145 N. W. 222. 

52. Vested Interest.—Where a life policy 





contains no provisions for a change of bene- 








ficiary, the beneficiary acquires a vested in- 
terest which cannot be transferred without his 
consent, and, where the policy provides for a 
change, a beneficiary’s interest, while subject 
to be defeated, can be defeated only in the 
manner prescribed in the policy.—Johnson v. 
New York Life Ins. Co., Colo., 138 Pac. 414. 

53. Judgment—Full Faith and Credit.—A de- 
cree of a Texas court admitting a will to pro- 
bate is not denied full faith and credit by a 
judgment of a Louisiana court annulling the 
will on the ground that testator,died domi- 
ciled in Louisiana, and that by the laws of that 
state the will was void.—Burbank v. Ernst, 
34 Sup. Ct. Rep. 299. 

54. Judges—Contempt.—Particular judge of 
superior court held to have no such inherent 
right to punish for constructive contempt as 
prevents the Legislature from authorizing a 
change of judge in a proceeding for contempt 
for prejudice.—State v. Superior Court in and 
for King County, Wash., 138 Pac. 291. 

55. Landlord and Tenant—Estoppel.—Where 
a wife lives with her husband, the lessee, up- 
on the leased land, without notifying the les- 
sor that she repudiates his title she cannot 
claim adversely to the lessor.—Waldron y. Wal- 
dron, W. Va., 80 S. E. 811. 

56. Estoppel.—In order for a lessee to be 
estopped to deny his landlord’s title and to 
claim adversely, it is essential that he shall 
have secured possession under his lease of the 
particular land in question.—Lockwood v. Car- 
ter Oil Co., W. Va., 80 S. E. 814. 

57. Negligence.—A landlord who breaches 
his agreement to keep the premises in repair 
may be liable in tort for damages to a tenant 
from month to month, who relied on such 
promise with knowledge of the facts.—Lowe 
vy. O’Brien, Wash., 138 Pac. 295. 

58. Libel and Slander—Reference.—A news- 
paper article referring to plaintiff’s successor, 
principal of a certain school, as having brought 
harmony out of chaos and reduced greatly the 
number of scholars who came late, held not 
libelous as to plaintiff.—Barringer v. Sun Print- 
ing & Publishing Ass’n., 145 N. Y. Supp. 776. 

59. Privilege.—Where defendant and oth- 
er farmers were contemplating the erection of 
a cheese factory after one erected had burned, 
a statement by defendant to another farmer, 
whose assistance in the enterprise was sought, 
that plaintiff was not to have any part in the 
enterprise because it was believed that he had 
burned the old cheese factory held qualifiedly 
privileged.—Cook v. Gust, Wis., 145 N. W. 225. 














60. Slanderous Words.—For the court to 
legally peewee that published words would 
expose the person at whom they are aimed to 


contempt, ridicule, or obloquy, such words, as 
used, must be susceptible of but one meaning, 
and that the one which leads to the injurious 
consequences.—Brown y. Independent Pub. Co., 
Mont., 138 Pac. 258. 

61. Master and Servant—Assumption of Risk. 
—A servant does not assume the risk from neg- 
ligence of a fellow servant augumented by that 
of the master.—Humphreys y. Raleigh Coal & 
Coke Co., W. Va., 80 S. E. 803. 

62. Employers’ Liability Act.—A brakeman 
who was to uncouple cars, in telling plaintiff 
who was to set the brakes, that two cars were 
to be set on the north side of a road, and then 
two on the south side, wihout saying that the 
two on the south side were to be left some dis- 
tance from each other, held guilty of negli- 
gence, making the company liable, under the 
employers’ liability statute, for the resulting 
injury to plaintiff, falling between the two 
ears.—Alabama Northern R. Co. v. Methvin, 
Ala., 64 So. 176. 

63. Independent Contractor.—Where a con- 
tractor sublet the work of putting glass win- 
dows to subcontractors, held, they were inde- 
pendent contractors, so that the general con- 
tractor was not liable to a servant injured in 
putting in the glass.—Phillips v. Roth, 145 N. 
Y. Supp. 745. 

64. Respondeat Superior.—Where a _ ser- 
vant of a railroad company engaged in install- 
ing an automatic block system was being car- 
ried from his work on a tricycle whtch ran on 
the tracks, the relation of master and servant 
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existed at that time with respect to the mas- 
ter’s liability for the negligence of other ser- 
vants in charge of a train who ran down the 
servant on the tricycle.—Grow v. Oregon Short 
Line R. Co., Utah, 138 Pac. 398. 


65. Warning.—A master must warn a ser- 
vant of any latent danger incident to the busi- 
ness which by reason of the inexperience of 
the servant he is not likely to know of or ap- 
preciate.—McCarty v. R. E. Wood Lumber Co., 
W. Va., 80 S. E. 810. 


66. Wrongful Discharge.—Employment on 
a monthly or annual salary, if no definite pe- 
riod is otherwise stated, is presumed to be a 
hiring at will, which either party may termin- 
ate at his pleasure.—Resener v. Watts, Ritter 
& Co., W. Va., 80 S. E. 839. 

67. Mortgages — Redemption.—Redemption 
from a deed absolute in form, but given merely 
as'‘security for a debt, may be made against 
persons buying from the grantee with knowl- 
edge of all the facts, as it might have been 
made against the grantee.—Derbing vy. Zahrt, 
Ind., 104 N. E. 46 

68. Party Walls—Maintenance of.—An agree- 
ment, under which complainants built a wall 
of their building on the dividing line, it to “be 
and remain a party wali,” requires it to be 
maintained without openings, even in parts de- 
fendants have not elected to use.—Kuh_ v. 
O'Reilly, Ill, 104 N. ' 

69. Perpetuities—Power ef Sale.—The power 
of sale, contained in a provision of a wili em- 
powering an executor to sell testator’s “min- 
eral right, but not for less than $10 per acre,” 
held not void as violative of the rule of per- 
petuities.—Eary y. Raines, W. Va., 80 S. E. 806. 

70. Physicians and Surgeons—Employment. 
—Where a person became suddenly sick and 
fell unconscious, a physician summoned by a 
stranger could under an implied contract, re- 
cover the reasonable yalue of his services from 
the estate of deceased._Schoenberg v. Rose, 
145 N. Y. Supp. 831. 

71. Principal and Agent—Agency.—An agent 
charged with the duty of paying taxes on cer- 
tain land cannot acquire title thereto by pur- 
chase at a tax sale.—Bell v. Germain Boyd Lum- 
ber Co., La., 64 So. 223. 

72. Election.—Where an agent contracts in 
his own name without disclosing his principal, 
the other contracting party may hold either 
but not both; and, where he sues both, he may 
be compelled to elect.—Stevens y. Wisconsin 
Farm Land Co., Minn., 145 N. W. 173. 


73. Principal and Surety—Consideration.—A 
promise to pay a past-due debt is not such a 
consideration for an extension of time of pay- 
ment of a note as will render the extension a 
contract releasing a nonconsenting surety.— 
Thysell v. Holm, Minn., 145 N. W. 164. 


74. Quieting Title—Counterclaim.—A _ plead- 
ing of defendants, in a suit fo quiet title, stat- 
ing facts showing they are the owners of the 
equitable title, and asking for affirmative relief, 
though designated by them a second paragraph 
of answer, is to be considered, according to 
its substance, a counterclaim, in determining its 
sufficiency.—Drebing v. Zahrt, Ind., 104 N. E. 
46. 

75. Statute of Limitations.—A grantee of 
a primary debtor in a suit to quiet title is en- 
titled to be relieved from the lien of a mort- 
gage securing a note, the enforcement of both 
of which are barred by limitations.—Muhs v. 
Hibernia Savings & Loan Society, Cal., 138 Pac. 
3 9 














76. Sheriffs and Constables—Punitive Dam- 
ages.—Where household furnituré, taken under 
an execution directed against another person, 
is intentionally damaged by the attaching offi- 
cer, punitive damages may be awarded.—Ewton 
_ Vv. McCracken, Ala., 64 So. 177. 

77. Subrogation—Surety on Bond.—Where a 
surety on the bond of a contractor, who aban- 
doned his contract, assumed and completed the 
contract, he was entitled to an equitable lien 
on money earned and unpaid by the owner to 
the contractor; he being entitled to be sub- 
rogated to the rights of the owner against the 
contractor. —Southern Ry. Co. v. Bretz, Ind., 
104 N. E. 19. 





78. Taxation—Recovery of Payment.—Pay- 
ment of a tax assessed under a void statute 
may be recovered, but one assessed under a 
constitutional statute cannot be recovered where 
there is a mere irregularity in the method of 
enforcing the tax.—Second Nat. Bank of City 
of New York v. City of New York, 145 N. Y. 
Supp. 800. 


79. Torts—Interference with Sale.—Where 
the owner of vineyard property had listed it 
with plaintiff for sale and plaintiff had inter- 
ested a purchaser who was about to purchase, 
when defendants interfered and by threats and 
coercion prevented the consummation of the 
purchase, defendants are liable to plaintiff in 
damages.—Krigbaum y. Sharbaro, Cal. 138 Pac. 
364. 


80. Trusts—Silence.—Where a _ person o0c- 
cupies trust relations to another, it is his duty 
to speak whenever the interests of such other 
would otherwise’ be prejudiced.—Laun y. Kipp, 
Wis., 145 N. W. 183. 


81. Usages and Customs—Uniformity.—In an 
action for commission on an exchange of prop- 
erty, evidence of the customary charges of 
brokers in similar cases is conclusive as to the 
amount to which plaintiff is entitled, only when 
the custom is so uniform and well understood 
that the parties may assume to have contracted 
with reference to _ it.—Stevens v. Wisconsin 
Farm Land Co., Minn., 145 N. W. 173. 

82. Usury—Test of.—The form of a transac- 
tion will not determine whether it is usurious, 
and the fact that money lenders acted thrvwugh 
a dummy will not free a usurious transaction 
from taint.—Schanz v. Sotscheck, 145 N. Y. 
Supp. 778. 

83. Vendor and Purchaser—Assignee.—The 
agreement of a purchaser of land to take title 
or pay the purchase money cannot be enforced 
against his assignee in absence of an agree- 
ment binding him to do so, though the contract 
of sale provides that the covenants therein 
shall bind the assigns of the parties, but the 
assignee may only be required to pay the price. 
or surrender the land or have it sold to satisfy 
the debt.—Bimrose v. Matthews, Wash., 138 Pac. 
319. 

84...—Breach of Contract.—In an action for 
a vendor’s breach of a contract for the sale of 
real property, the purchaser cannot recover for 
loss of his bargain, but the measure of his 
damages is the puchase money paid, if any, 
with interest, if the vendor acts in good faith. 
—Seymour vy. Jaffe, Wash., 138 Pac. 276. 

85. Conditional Sales Contract.—Where the 
seller exercises his right under a conditional 
sale contract to retake the property, he can- 
not thereafter recover unpaid installments of 
the price.—C. W. Raymond Co. y. 
145 N. W. 164. 

86.——Notice.—A deed conveying land by a 
boundary from which an acreage previously 
granted is excepted is notice to the grantees 
therein of the former grant, though the de- 
scription thereof is imperfect.—Duval vy. Craw- 
ford, W. Va., 80 S. E. 833. pe 

87. Waters and Water Courses—Riparian 
Owner.—A “riparian owner” is one having land 
bounded on a stream of water, as such owner 
having a qualified property in the soil to the 
thread of the stream.—Rome Ry. & Light Co. v. 
Loeb, Ga., 80 S. E. 785. 

88. Wills—Construction.—A clear gift may 
be cut down by some other provision in a will, 
expressed in terms equally unambiguous, show- 
ing testator’s intention to cut it down.—Eary 
v. Raines, W. Va., 80 S. E. 806. 

89. Construction.—A will devising land to 
each of testator’s two daughters, in fee, sub- 
ject to the condition that if the devises died 
without heirs the lands should descend to tes- 
tator’s wife, and the survivor of the daughters, 
and, if both died, it should descend to the wid- 
ow, with power of sale, held not to vest in the 
daughter a fee simple, but a fee subject to con- 
dition.—Forbes vy. Forbes, Ill., 104 N. E. 1. 

90. Handwriting.—Independent of statute, 
documents otherwise irrelevant are admissible 
in a probate case for comparison as to testa- 
tor’s handwriting.—In re Smart’s Will, 145 N. 
Y. Supp. 838. 














Kahn, Minn.,- 








XIM 


